Williams v. State, 118 Nev. 536 (2002)
50 P.3d 1116

Defendant was convicted in the Eighth Judicial District
Court, Clark County, Mark W. Gibbons, J., of six counts of
driving with a prohibited substance in the blood or urine,
one count of use of a controlled substance, and one count
of possession of a controlled substance. She appesaled. The
Supreme Court, L eavitt, J., held that: (1) prohibited substance
statute is constitutional; (2) conviction under prohibited
substance theory did not violate Double Jeopardy Clause; (3)
trial court properly instructed jury on proximate cause; and
(4) independent laboratory's failure to refrigerate defendant's
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blood sample did not violate her due process rights.

Affirmed.

West Headnotes (21)

[1]

(2]

Constitutional Law

&= Strict scrutiny and compelling interest in
general
Constitutional Law

&= Privacy, travel, speech, and association
Constitutional Law

&= Race, national origin, or ethnicity
Congtitutional Law

&= Privacy and Sexual Matters

Statutes which involve fundamental rights, such
as privecy, or which are based on suspect
classifications, such as race, are subject to strict
scrutiny in equal protection analysis. U.S.C.A.
Const.Amend. 14, 8 1; West'sNRSA Const. Art.
4,821

Cases that cite this headnote

Constitutional Law

(3]

(4]

(9]

&= Statutes and other written regulations and
rules

Statutes which do not infringe upon fundamental
rights nor involve a suspect classification are
reviewed using the lowest level of scrutiny in
equal protection analysis--rational basis; under
this standard, legidation will be upheld so
long as it is rationally related to a legitimate
governmental interest. U.S.C.A. Const.Amend.
14, 8 1; West's NRSA Const. Art. 4, § 21.

2 Cases that cite this headnote

Constitutional Law

&= Drivers Licenses

Legislation affecting the “right” to drive
is subject to rationa basis standard of
review in equal protection analysis. U.S.C.A.
Const.Amend. 14, 8 1; West'sNRSA Const. Art.
4,821,

Cases that cite this headnote

Constitutional Law
&= Presumptions and Construction asto
Constitutionality

Constitutional Law
o= Burden of Proof

All statutes are presumed constitutional and the
party attacking the statute has the burden of
establishing that the statute isinvalid.

1 Cases that cite this headnote

Automaobiles
&= Creation and definition of offenses,
constitutional and statutory provisions

Constitutional Law
&= Creation and classification of offenses

Equal protection clauseis not violated by statute
making it unlawful for any person to drive
or be in physical control of a vehicle with
prohibited substance above certain levelsin the
blood or urine, even though statute treats drivers
differently from other individuals and makes a
distinction between legal and illegal users of
marijuang; statute is rationally related to State's
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(6]

[7]

(8]

[9]

interest in highway safety and in deterring illicit
druguse. U.S.C.A. Const. Amend. 14, § 1; West's
NRSA Const. Art. 4, § 21; West's NRS 484.379,
subd. 3.

5 Casesthat cite this headnote
[10]

Automabiles

&= Creation and definition of offenses;
constitutional and statutory provisions
Constitutional Law

&= Motor vehicle offenses
Substantive due process rights are not violated
by statute making it unlawful for any person to
drive or be in physical control of a vehicle with
prohibited substance above certain levels in the
blood or urine. U.S.C.A. Const.Amend. 14, § 1;
West's NRS 484.379, subd. 3. [11]
1 Cases that cite this headnote
Criminal Law

&= Certainty and definiteness
A statute is void for vagueness if it fails to give
aperson of ordinary intelligence fair notice that
her conduct is forbidden by statute.
Cases that cite this headnote
Criminal Law

&= Certainty and definiteness
Although afacia attack may be asserted asto a [12]
statute that implicates constitutionally protected
conduct, a statute that does not implicate
congtitutionally protected conduct may be void
for vagueness only if it is vague in al of its
applications.
Cases that cite this headnote
Constitutional Law

&= Certainty and definitenessin general
The Due Process Clause does not require
impossible standards of specificity in pena
statutes; instead, astatute will be deemed to have
given sufficient warning asto proscribed conduct
when the words utilized have a well settled [13]

and ordinarily understood meaning when viewed
in the context of the entire statute. U.S.C.A.
Const.Amend. 14.

4 Cases that cite this headnote

Constitutional Law
&= Presumptions and Construction asto
Constitutionality

Constitutional Law
&= Burden of Proof

Statutes are presumptively valid and the burden
is on those attacking them to show their
unconstitutionality.

1 Cases that cite this headnote

Automobiles
&= Creation and definition of offenses;
constitutional and statutory provisions

Constitutional Law
4= Motor vehicle offenses

Statute making it unlawful for any person to
drive or be in physical control of avehicle with
prohibited substance above certain levels in the
blood or urine is not void for vagueness under
DueProcess Clause. U.S.C.A. Const.Amend. 14,
8§ 1; West's NRS 484.379, subd. 3.

1 Cases that cite this headnote

Automabiles
&= Creation and definition of offenses,
constitutional and statutory provisions

Constitutional Law
&= Particular Issues and Applications

Statute making it unlawful for any person to
drive or be in physical control of a vehicle
with prohibited substance above certain levelsin
the blood or urine does not infringe upon First
Amendment rights and is thus not overbroad.
U.S.C.A. Const.Amend. 1; West'sNRS 484.379,
subd. 3.

Cases that cite this headnote

Constitutional Law
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Williams v. State, 118 Nev. 536 (2002)
50 P.3d 1116

[14]

[15]

[16]

[17]

&= Overbreadth in General

The overbreadth doctrine permits the facia
invalidation of laws that inhibit the
exercise of First Amendment rights. U.S.C.A.
Const.Amend. 1.

Cases that cite this headnote

Constitutional Law
&= Overbreadth in General

Constitutional Law
&= Overbreadth in General

An overbreadth challenge may only be made if
a statute infringes upon conduct protected by
the First Amendment; absent such infringement,
an overbreadth challenge must fail. U.S.C.A.
Const.Amend. 1.

Cases that cite this headnote

Double Jeopar dy

&= Acquittal

Acquittal of charges of driving under the
influence of acontrolled substance did not, under
Double Jeopardy Clause, preclude conviction of
charges of driving with a prohibited substance
in the blood; charges congtituted alternative
means of committing the offense, and defendant
was subjected to only one prosecution and
one punishment for each charge. U.S.C.A.
Const.Amend. 5, NRS 173.075, subd. 2,
484.3795, subd. 1(d, f).

Cases that cite this headnote

Double Jeopar dy
&= What constitute |esser offenses

If the elements of one offense are entirely
included within the elements of asecond offense,
the first offense is a lesser included offense
and the Double Jeopardy Clause prohibits
a conviction for both offenses. U.S.C.A.
Const.Amend. 5.

8 Cases that cite this headnote

Automobiles

(18]

[19]

[20]

&= Driving while intoxicated

In prosecution for driving with prohibited
substance in the blood or urine, in which
defendant claimed that county's purported
negligence contributed to fatal accident, jury
instruction adequately defined “proximate
cause” as “that cause which is natura and a
continuous sequence, unbroken by any other
intervening causes, that produces the injury
and without which the injury would not have
occurred,” and “that which necessarily sets in
operation the factors that accompany theinjury.”

5 Cases that cite this headnote

Criminal Law
&= Contributory negligence of person injured

The contributory negligence of another does
not exonerate the defendant unless the other's
negligence was the sole cause of injury.

1 Cases that cite this headnote

Automaobiles

&= Driving while intoxicated

County's alleged negligence in placing teenagers
in median of highway was irrelevant in
prosecution of motorist for driving with
prohibited substance in the blood or urine
county's act was a preexisting condition to
defendant's act of veering off road and colliding
with teenagers.

Cases that cite this headnote

Automobiles

&= ldentification and integrity of sample
Constitutional Law

&= Duty to preserve
Criminal Law

&= Excuse or justification for destruction or
loss

Defendant's due process rights were not violated
when independent laboratory stored her blood
sample in unrefrigerated location without State's
knowledge, where defendant did not request
retest of her sample for over ten months after
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Williams v. State, 118 Nev. 536 (2002)
50 P.3d 1116

it was drawn, jury was permitted to consider
evidence relating to original test, retest, delay
in retesting, and lack of refrigeration; defendant
failed to show that State acted in bad faith or
that excul patory value of the blood samples was
apparent or material to defense at time it was
stored. U.S.C.A. Const. Amend. 14.

3 Cases that cite this headnote

[21] Automobiles
&= Procedure; evidence and fact questions

Criminal Law
&= Sanctions for destruction or loss

Tria court acted within its discretion in refusing
to conduct evidentiary hearing on defendant's
motion to suppress during trial when defendant
learned that her blood sample had not been
stored in refrigeration; trial court allowed both
sides ample time to examine expert witness in
presence of jury, and court advised parties that
if motion to suppress was renewed post-trial, an
evidentiary hearing would then be conducted.
NRS 174.125.

Cases that cite this headnote
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*539 Before the Court En Banc.

Opinion

OPINION
By the Court, LEAVITT, J.:

In this appeal, appellant Jessica Williams raises several
claims of error relating to her conviction and challenges the
congtitutionality of NRS 484.379(3) on various grounds.

Mext

FACTS

On March 19, 2000, while returning to Las Vegas from the
Valley of Fire via Interstate 15, Williams drove her van
off the road, into the median, and then struck and killed
six teenagers. Testimony at trial revealed that Williams had
stayed up al night on March 18, 2000. Williams admitted
to using marijuana approximately two hours prior to the
collision. Williams also admitted to using a designer drug,
“ecstasy,” on the evening prior to the collision. After the
collision, Williams admitted to being the driver of the van.
She also voluntarily turned over her marijuana pipeto police.
Residue in the pipe was subsequently analyzed and found to
be marijuana. Williams was also found to be in possession
of aplastic bag containing a substance that subsequent tests
confirmed was marijuana. Williams gave three blood samples
for testing purposes, which were subsequently analyzed and
found to contain in excess of the proscribed levels of the
activeingredient in marijuana and its metabolite.

Williams claimed that she fell asleep at the wheel. Several
witnessestestified at trial that they saw Williams' vehicle pass
them and then drift to the right. The passenger in Williams
van testified that she awoke when the van drifted into the
median, then looked over and saw Williams asleep.

Williams was charged, in part, with six counts of driving
while intoxicated and/or driving with a prohibited substance
in her bloodstream, six counts of reckless driving, six
counts of involuntary manslaughter, one count of possession
of a controlled substance, and one count of using a
controlled substance. After extensive pretrial motions,
including challenges to the constitutionality of the prohibited
substance statute, to the form of the *540 indictment, and to
Williams' attempts to raise the issue of the county's purported
negligence, Williams proceeded to trial. At the conclusion of
a two-week trial, the jury was instructed that it could find
Williams guilty of either the DUI, the reckless driving, or
theinvoluntary manslaughter charges. Asto the DUI charges,
the verdict form contained two options for each count-one
for driving under the influence and one for driving with
a prohibited substance in the bloodstream. The jury was
instructed that it could find Williams guilty under either or
both DUI theories but that it could not find her guilty of
“involuntary manslaughter and reckless [driving] and one or
both of the [DUI's].”
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**1119 Williams was convicted by a jury of six counts of
driving with a prohibited substance in the blood or urine,
one count of use of a controlled substance, and one count of
possession of a controlled substance. The jury returned not
guilty verdicts on the six counts of driving while under the
influence, six counts of involuntary manslaughter, six counts
of reckless driving, and on the single count of being under
the influence of a controlled substance. Williams' subsequent
motionfor anew trial wasdenied. Thejudgment of conviction
was entered on April 5, 2001, and Williams timely filed this

appeal.

DISCUSSION

Williams challenges the constitutionality of NRS 484.379(3)
on various grounds. In addition, Williams claims that under
the Double Jeopardy Clause, her acquittal of the charges
pursuant to NRS 484.3795(1)(d) (driving under the influence
of a controlled substance) precluded her conviction of the
charges pursuant to NRS 484.3795(1)(f) (driving with a
prohibited substance in the blood). Williams also claims:
that the district court erred in prohibiting her from raising
Clark County's purported negligence as the proximate cause
of the deaths; that the failure to refrigerate her blood samples
congtituted destruction of evidence and violated her right
to due process; and that the district court erred in refusing
to conduct a suppression hearing on her motion to exclude
the blood evidence until after the close of trial. We have
considered these, and Williams' other claims of error, and
conclude that they lack merit.

A. Constitutionality of NRS 484.379(3)

In 1999, the Nevada Legidlature enacted NRS 484.379(3),
which provides, in pertinent part, that “[i]t isunlawful for any
person to drive or be in actual physical control of a vehicle
on a highway ... with an amount of a prohibited substance in
his blood ... that is equal to or greater than” two nanograms
per milliliter of marijuana or five nanograms per milliliter

of marijuana *541 metabolite. L The Legislature also added

subsection (f) to NRS 484.3795(1). 2 Under that section, a
person is guilty of afelony if the person “[h]as a prohibited
substance in his blood or urine in an amount that is equal to
or greater than the amount set forth in subsection 3 of NRS
484.379" and the person neglectsaduty imposed by law while
driving that proximately causes the death of or substantial
bodily harm to another person.
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At a pretrial hearing to consider the constitutionality of
the prohibited substance statute, Senator Jon Porter, who
initially proposed the legislation, testified that the Legislature
intended to create a per se statute similar to the alcohol per
se statute. During this hearing, Senator Porter noted that there
weretwelvedifferent hearingson the bill and that thewording
changed during the course of these hearings. The origina
draft of the bill provided that driving or being in control of a
vehicle with “a detectable amount of a controlled substance”

constituted a DUI violation.® The bill was subsequently
amended to include a short list of controlled substances,
which were deemed to be prohibited substances, and if found

inadriver'ssystem, would constitute aper se DUI violation. 4
In response to concerns over the absence of a defined level
of drugs required for a conviction, the bill was amended,
where possible, to include the federal standards set by the
Substance Abuse and Mental Health Services Administration

(“SAM HSA").5 SAMHSA is the agency responsible for
setting standards for toxicology testing of airline pilots, train
engineers, and others who must be tested for drugs under
federal law.

Williams challenges the congtitutionality of the resulting
prohibited substance statute, NRS 484.379(3), on severa
bases, each of which will be separately addressed.

**1120 1. Equal protection

[1] [2] Williams first contends that NRS 484.379(3)
violatesthe Equal Protection Clause becauseit impermissibly
treats drivers with proscribed levels of drugsin their systems

differently from others. 5 In analyzing equal protection
challenges, the appropriate level of judicial scrutiny must first
be determined by considering *542 the nature of the right

being asserted. 7 Statutes which involve fundamental ri ghts
(suchasprivacy) or which are based on suspect classifications

(such as race) are subject to strict scrutiny. 8 Statutes which
do not infringe upon fundamental rights nor involve a suspect
classification are reviewed using the lowest level of scrutiny-

rational basis.° Under the rational basis standard, legidlation
will beupheld solong asit isrationally related to alegitimate

governmental interest. 10

[3] In afoothote in Williams opening brief, she argues
that this court should apply astrict scrutiny standard because
the “right” to drive is a fundamental right. In the context
of a license revocation proceeding, we have previously
held that there is no constitutional right to drive; rather,
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drivingisaprivilege. 1 Other courts have simil arly held that
neither driving nor using illicit drugs constitute fundamental

rights. 12 The appropriate level of scrutiny isthusthe rational
basis standard. During oral argument, Williams' counsel
conceded that rational basis is the appropriate standard of
review.

[4] All statutes are presumed congtitutional and the party
attacking the statute has the burden of establishing that the

statute is invalid. 1> The United States Supreme Court has
provided the following guidelinesin determining the rational
basis of a statute:

[A] legidature that creates these categories need not
“actually articulate at any time the purpose or rationae
supporting its classification.” Instead, a classification
“must be upheld against equal protection challengeif there
is any reasonably conceivable state of facts that could
provide a rational basis for the classification.”

A State, moreover, has no obligation to produce
evidence to sustain the rationality of a statutory
classification. “[A] legidative choice is not subject to
courtroom factfinding and may be based on rational
speculation unsupported by evidence or empirical
data.” ... Finally, courtsare compelled *543 ... to accept
a legidlature's generalizations even when there is an
imperfect fit between means and ends. A classification
does not fall rational-basis review because it “ ‘is
not made with mathematical nicety or because in
practice it results in some inequality.” * “The problems
of government are practical ones and may justify ...
rough accommodations—[however] illogical ... and

unscientific [the accommodations may be].” 14

[5] The State contends that the prohibited substance statute
is rationally related to the State's interest in highway safety
and in deterring illicit drug use. We agree.

In passing the prohibited substance statute, the Legislature
clearly articulated its intent to follow the lead of nine other

states and create a per se drug violation B gmilar **1121

to the acohol per se statute. The Legislature considered
extensive testimony before passing the law and rejected the
concerns expressed by those opposed to the law, who argued
it lacked adirect correlation between the prohibited drugsin a
driver's system and impairment. Since the law was passed in
1999, the L egislaturein 2001 had an opportunity to amend the
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statute and did not do so, athough other aspects of the DUI
statute were amended during the 2001 legislative session.

We have previoudly recognized traffic safety as a rational
basisfor upholding statutesthat regul ate the use of substances
that may impair a person’s ability to drive. 16 | consideri ng
Arizona's per se drug statute, the Arizona Court of Appeals
concluded in Sate v. Phillipsthat banning driving by persons
with any measurableamount of illicit drugswas constitutional
because“thelegidature *544 wasreasonablein determining
that thereisnolevel of illicit drug use which can be acceptably
combined with driving avehicle; the established potential for

lethal consequencesis too great.” 7 Likewise, we conclude
that the governmental interest in maintaining safe highways
is sufficient for our prohibited substance statute to survive a
constitutional attack on the basis that it impermissibly treats
drivers with the proscribed levels of illicit drugs in their
system differently from others.

To the extent that Williams argument is premised on
the distinction made between legal and illegal users of
marijuana, we likewise conclude that it lacks merit. This
portion of Williams' argument is based on language in NRS
484.1245 that exempts substances used by persons with a
valid prescription for that substance from the definition of
“prohibited substances’ asused in NRS484.379(3). Williams
also points to the exclusion of certain parts of the marijuana
plant from the definition of “marijuana’ in NRS 453.096 in
asserting there could be “legal” users, as well as the fact

that doctors in Nevada may prescribe Marinol 18 to certain
persons.

The State contends that Nevada did not recognize any lawful
users of marijuana at the time of Williams collision or

conviction. X In addition, the State contends that even if
such a distinction existed, it would be rationally related to
a legitimate state objective in deterring illicit drug use. We

agree.

The Legidature could have reasonably determined that illegal
use of a substance poses a greater threat to the public
—and therefore warrants a harsher punishment—because
unlike prescribed use, illegal use of drugs is not controlled.
Specifically, a prescription is generally for a drug which
has been reviewed and/or approved by the Food and
Drug Administration (“FDA™), is of a specific potency, is
prescribed at a certain dosage, and is often accompanied by
warnings not to drive. Conversely, people who use illicit
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drugs do so to impair themselves-to obtain a specific effect
or desired “high,” which arguably makes them more likely to

be unable to drive safely. Under Heller v. Doe, 20 thisor any
other reasonably conceivable rationale need not have been
actually considered by our Legislature to provide a basis for
upholdinga **1122 statutereviewed under therational basis
test.

*545 We concludethat NRS 484.379(3) isrationally related
to alegitimate state objective and is therefore constitutional.
In doing so, we reiterate that it is the province of the
Legidlature to pass legidation, while our duty isto determine
whether such legislation passes constitutional scrutiny and is

thereforevalid law. 2 Opponents of avalid statute must look
to the Legidature rather than the judiciary to amend the law.

2. Due process
[6] Williams next argues that the statute violates her right

to substantive due process. 22 |n this clai m, Williams seems
to mimic her equal protection arguments. Williams claims
that the State may not deprive her of her right to drive while
having “low” levels of marijuanabecause thereisno rational,
non-arbitrary connection to alegitimate purpose. In addition,
Williams claims that the means utilized by the Legislature to
achieve its legitimate purpose are too onerous because there
isno legitimate interest in prosecuting unimpaired driversfor
DUI. We conclude this argument lacks merit.

As previoudly discussed, there are several waysin which the
statute could be rationally related to legitimate governmental
objectives. One plausible rationale suffices even if not

considered or articulated by the L egidlature. 23 Further, when
the constitutionality of astatuteisexamined using therational
basis standard, the state is not compelled to use the least

restrictive means to reach the desired objective. 2 A statute
analyzed under this standard must survive a constitutional

challenge“even when thereisanimperfect fit between means

and ends.” %°

3. Vagueness

Williams claims that the prohibited substance statute is
void for vagueness because she cannot tell what part of
the marijuana plant or which marijuana metabolites are
prohibited or when she has reached the levels proscribed by
NRS 484.379(3).
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(77 (8 [9 [10]
if it fails to give a person of ordinary intelligence fair
notice that her conduct is forbidden by *546 statute. 26
While a facia attack may be asserted as to a statute that
implicates constitutionally protected conduct, a statute that
does not implicate constitutionally protected conduct, as in
thisinstance, may be void for vaguenessonly if it isvaguein

all of itsapplications. 27 The Due Process Clause * * does not
require impossible standards of specificity in penal statutes.”

* 28 |nstead, a statute will be deemed to have given sufficient
warning as to proscribed conduct when the words utilized
have awell settled and ordinarily understood meaning when

viewed in the context of the entire statute.>® Statutes are
presumptively valid and the burden is on those attacking them

to show their unconstitutionality. 30 williams thus has the
burden of proving that the statute failed to provide adequate
notice of the proscribed conduct.

In Phillips, the Arizona Court of Appeas considered
the argument that Arizonds per se drug statute was

unconstitutionally vague. 3L The court rejected the claim
and held that the statute provided adequate warning of the
proscribed conduct because none of the terms utilized in the
statute defied common understanding, and interpretation of
the statute was not dependent on a **1123 third party's

judgment. %% Phillips held that a potential offender was
therefore on notice that any driver who has ingested a

prohibited drug would be subject to prosecution. Bn People

v. Gassman,>* the Illinois Court of Appeals rejected a

vagueness challenge to the Illinois per se drug statute for
similar reasons. Like the Arizona statute, the Illinois statute
prohibits driving with any detectable amount of drugs in the

system. *°

[11] Nevadas prohibited substance statute is even more
explicit than the Arizona or Illinois statutes because only ten
substances or metabolites are prohibited and the proscribed
amount is indicated for both blood and urine levels. In
addition, because the statute contains the specific amount of
drug that is prohibited, there is even less need to depend on
athird party's judgment.

*547 The substance at issue in the present caseis marijuana
and its metabolite. Although marijuanais not defined in NRS
Chapter 484, it is defined in NRS 453.096. A metabolite,
as defined in an ordinary dictionary, means a “product

of metabolism.” % Considering the plain meaning of the

A satute is void for vagueness


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000363&cite=NVST484.379&originatingDoc=Ia70b58e8f53911d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000363&cite=NVST484.379&originatingDoc=Ia70b58e8f53911d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000363&cite=NVST453.096&originatingDoc=Ia70b58e8f53911d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

Williams v. State, 118 Nev. 536 (2002)
50 P.3d 1116

terms, we conclude that a person of ordinary intelligence
has adequate notice of the meaning of marijuana, and that
marijuana metabolites are those metabolites that result from
ingesting marijuana—as defined in NRS 453.096. We note
that Williams appearsto have clearly understood the common
meaning of the term “marijuana.” Williams acknowledged
being a regular marijuana user and turned over her pipe
containing marijuana residue to a police officer at the
collision site. She was also found to be in possession of a
plastic bag later found to contain marijuana.

Williams' second vagueness claim is that a person cannot tell
when he or she will reach the prohibited levels of marijuana.
In Sinkard v. Sate, we considered and rejected this same

argument with regard to the alcohol per se statute. 37 we
determined that a person of average intelligence could reason
that consumption of a substantial quantity of acohol could
result in the proscribed level and held that this sufficed to

satisfy the notice requirement. 38 |n the context of this case,
the argument is even weaker because unlike alcohol—which
may belegally possessed and consumegd—it isunlawful to use

Or POSSess marijuana in any amount. 39 Wwilliams was given
adeguate notice that she was not permitted to legally possess
or use marijuana, yet she chose to do both and then drive a
vehicle. Further, the statute provides adequate noticethat it is
unlawful to drive with clearly defined levels of marijuana or
marijuana metabolite in the bloodstream.

4. Overbreadth

[12] Williams last congtitutional challenge is that NRS
484.379(3) fails to recognize the lawful use of the parts of
the marijuana plant that are excluded from the definition
of marijuana under NRS 453.096(2). Williams argues that
thisimpermissibly punishes the use of all marijuana and that
since it captures legal conduct, the statute is overbroad. She
also argues that marijuana is not precisely defined in NRS
484.3795.

[13] [14] *
the facia invalidation of laws that inhibit the exercise of

First Amendment rights.” 40" An overbreadth challenge may
only be made if a statute infringes upon constitutionally

protected conduct. 41 Absent **1124 suchinfri ngement, an
overbreadth challenge must fail. 42

We have already determined that the statute being challenged
by Williams does not affect constitutionally protected
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*548 [T]he overbreadth doctrine permits

conduct. Therefore, Williams overbreadth argument is
without merit.

B. Double jeopardy
[15] Next, Williams argues that her conviction under the
prohibited substance theory violates the Double Jeopardy

Clause. ®® Specifically, she claimsthat since shewas charged
under two subsections of NRS 484.3795(1), and the district
court treated the alternative theories as separate offenses by
asking the jury to return verdicts as to each theory, that
acquittal under thefirst theory precluded conviction under the
second theory.

“ ‘[T]he Double Jeopardy Clause protects against three
distinct abuses: a second prosecution for the same offense
after acquittal; asecond prosecution for the same offense after

conviction; and multiple punishments for the same offense.”
L} 44

[16] To determine whether a single act which allegedly
violates two statutory provisions constitutes a single offense
for purposes of double jeopardy analysis, we recently
reiterated that the test set forth in Blockburger v. United

Sates™ s the appropriate tool.*® Under this test, “if the
elements of one offense are entirely included within the
elements of a second offense, the first offense is a lesser
included offense and the Double Jeopardy Clause prohibits a

conviction for both offenses.” 4’ Here, NRS 484.3795(1)(d)
makesit unlawful to drive or bein actual physical control of a
vehiclewhile“under theinfluence of acontrolled substance.”
NRS 484.3795(1)(f) prohibits a person from driving *549

or being in actual physical control of avehicle while having
a prohibited substance in his or her blood in excess of
the amount set forth in NRS 484.379(3). Impairment is not
necessary for a conviction under NRS 484.3795(1)(f); and,
unlike NRS 484.3795(1)(f), no specific level of a prohibited
substance must be found in order to convict a person under
NRS 484.3795(1)(d). In addition, we previously recognized
the existence of a per se violation, in the alcohol context,
and stated that “[t]his violation exists completely apart from
aviolation based on being under the influence of intoxicating

liquor or a controlled substance.” 4 Under the Blockburger
test, each of these subsections defines a separate offense for
purposes of double jeopardy analysis.

We previously concluded that multiple convictions under
separate DUI theories are impermissibly redundant. 9 n
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Dossey v. Sate, 50 the driver was charged and convicted
of three counts of driving while intoxicated, **1125 each
brought under a different subsection of NRS 484.379(1). We
concluded “that the [L]egidlature intended the subsections of
[the DUI] statute to define alternative means of committing a
single offense, not separable offenses permitting a conviction

of multiple counts based on a single act.” 1 Accordi ngly,
using the redundant conviction analysis, we vacated the
conviction on two of the counts as redundant but affirmed the
conviction and sentence as to the third count.

Under NRS 173.075(2), aternative means of committing a
crime may be alleged within a single count. We previously
have held that although a charging document may set forth
alternative means of committing an offense within a single
count, aternative offenses must be charged in separate

counts.®? Further, setti ng forth aternative and distinct
theories of prosecution in one count *550 does not fail to
give the defendant adequate notice of the charges against

him. >3 Based on our decision in Dossey, the State properly
alleged alternative theoriesin one count. The purpose of NRS
173.075 isclearly to ensure that the defendant is given proper
notice of the charges he is faced with so as to adequately
defend against them. The record here indicates that Williams
was clearly on notice asto the charges she faced.

We conclude that NRS 484.3795(1)(d) and (f) constitute
aternative means of committing an offense and that
appellant's acquittal under the one subsection and her
conviction under the other does not violate the Double
Jeopardy Clause. Further, we conclude that Williams
argument also lacks merit because she has been subjected
to only one prosecution and one punishment for each DUI
charge.

C. Proximate cause

Williams claims that the trial court erred in excluding
evidence of the county's purported negligence because that
decision improperly shifted the burden of proof to the defense
on the issue of proximate cause. We disagree.

[17]1  [18]
evidence was granted on the basis that any purported
negligence by a third party would not exculpate Williams
if she was found to be a proximate cause of the deaths.
Proximate cause was defined in Jury Instruction No. 15,
which stated:

Mext

The State's motion in limine to exclude this

“Proximate Cause” is that cause which is natural and a
continuous segquence, unbroken by any other intervening
causes, that produces the injury and without which the
injury would not have occurred.

A proximate cause of an injury can be said to be that which
necessarily setsin operation thefactorsthat accomplish the
injury.

The contributory negligence of another does not exonerate
the defendant unless the other's negligence was the sole
cause of injury.

We have previously held that a similar instruction “was an
accurate statement of Nevada law” because an intervening
cause must be a “superseding cause” or the “sole cause” in

order to completely excuse the prior act. 5 We conclude that
the instruction given in this case was al so proper.

[19] *551 Further, we conclude that the district court
did not abuse its discretion by excluding the evidence as

irrelevant. > Our point is illustrated by a California case

involving similar facts. In People v. Autry, %6 the California
Court of Appeals considered the question of whether alleged
negligence **1126 by a construction company in placing
work crews in the median without the required attenuator
truck behind the workers to absorb any collisions and
prevent injuries to the workers relieved a defendant of
criminal liability. There, as in this case, the defendant
was charged with driving under the influence and second-
degree murder based on the deaths that resulted from the

collision with the workers. >’ The court found as a matter
of law that the construction company's aleged negligence
was a preexisting condition and therefore could not be an

intervening or superseding cause. %8 The court reasoned that
“[i]n the normal meaning of the words, ... an ‘intervening’
or ‘superseding’ cause which relieves the criminal actor of
responsibility is one which ‘breaks the chain of causation’

after the defendant's original act.” 59

Likewise, in the present case, the county's placement of
the teenagers in the median was a preexisting condition to
Williams' act of veering off the road and colliding with the
teenagersin the median. The district court thus properly held
that any purported negligence would not exonerate Williams
and properly rejected the evidence as irrelevant.
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We conclude that the district court properly exercised
its discretion in concluding that evidence of the county's
purported negligence was irrelevant because such negligence
could not excul pate Williams. This decision did not shift the
burden of proof because the State was still required to prove
beyond a reasonable doubt that Williams was the proximate
cause of the resulting desths.

D. Destruction of evidence

Williams next contendsthat her conviction should be vacated
because the State failed to preserve her blood sample.
Williams raised this argument in a motion to suppress the
blood evidence *552 and also claims that the district court
committed plain error in refusing to conduct a suppression
hearing until the close of trial.

1. Suppression of evidence

In Arizona v. Youngblood, 60 the United States Supreme
Court held that the state's failure to preserve evidence does
not warrant dismissal unlessthe defendant can show bad faith
by the government and prejudice from the loss of the loss of

the evidence. 8 We have reached a similar conclusion:

[T]he State's loss or destruction of evidence constitutes a
due process violation only if the defendant shows either
that the State acted in bad faith or that the defendant
suffered undue prejudice and the excul patory value of the
evidence was apparent before it was lost or destroyed.
Where there is no bad faith, the defendant has the burden
of showing prejudice. The defendant must show that “ ‘it
could be reasonably anticipated that the evidence sought
would be exculpatory and material to [the] defense.” ' It is
not sufficient to show “ ‘merely a hoped-for conclusion
or “ ‘that examination of the evidence would be helpful in
n 62

preparing [a] defense.
Additionally, in Sate v. Hall, we held that a lab's routine
destruction of a DUI defendant’'s blood sample, after a year,

did not constitute bad faith. %

[20] Here, the blood evidence was not lost or destroyed
by the State. Instead, without the State's knowledge, the
blood sample was stored by an independent lab (APL)
in an unrefrigerated location-according to the lab's normal
procedures. Williams did not request a retest of her blood
sample for over ten months after it was drawn. Upon request,
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the State stipul ated to allow the retest and thereisno evidence
that the State delayed the request in any way.

Thedistrict court concluded that Williams had failed to show
that the State acted in bad faith or that the excul patory value
of the **1127 blood samples was apparent or material to
her defense at the time that it was stored at room temperature.

Nevada case law, asclearly articulated in Leonard v. State, 64
supports this conclusion. *553 Williams has failed to
demonstrate how this decision was erroneous.

Accordingly, we conclude that the district court properly
determined that Williamsfailed to show the non-refrigeration
congtituted a due process violation. We also concur with the
district court's decision to allow thejury to consider al of the
evidence relating to the origina test, the retest, the delay in
retesting, and the lack of refrigeration. The jury was free to
weigh the evidence as it deemed appropriate.

2. Delay in suppression hearing

[21] Williamsclaimsthat thetrial court'srefusal to conduct
an evidentiary hearing on her motion to suppress the blood
evidence until after the close of trial was plain error.

The fact that Williams' blood samples had not been
refrigerated did not become known until near the end of the
presentation of evidence phase, when Williams sought to
introduce the retest results and the testimony of an expert
witness not previously disclosed to the State. The State had
introduced the blood evidence and the lab analyst'stestimony,
without objection, six days before this information became
known. When this new information arose, the district court
recognized that this information was new to al parties and
considered the motion to suppress but denied it, without
prejudice, on the basisthat given the stage of the proceedings,
it was not timely.

The district court allowed counsel on both sides to examine
the expert offered by Williams outside the presence of the
jury. After hearing the testimony, the district court ruled that
it would allow both sides ample time to examine the witness
in the presence of the jury and would alow both sides to
elicit testimony as to how the blood evidence would have
been affected by the delay in retesting and by having been
stored at room temperature. Thedistrict court also advised the
parties that if the motion to suppress was renewed post-trial,
an evidentiary hearing would then be conducted.
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NRS 174.125(1) provides that motions to suppress evidence
must be made before trial, unless the moving party was
unaware of the grounds for the motion before trial. NRS
174.125(3)(a) requires that motions to suppress “must be
made in writing not less than 15 days before the date set
for tria” except in certain circumstances not present in this
case. NRS 174.125(3)(b) allows the district court to permit
the motion to be filed at a later date “if a defendant waives
hearing on the motion or for other good cause shown.”

Here, Williams was unaware of the grounds for filing
the motion before trial. The district court could have
thus considered *554 the motion during trial under
NRS 174.125(3)(b). However, the terms in the statute are
discretionary and the decision to consider the motion was
therefore within the discretion of the district court. The
district court considered the motion but refused to stop the
proceedings in order to immediately conduct an evidentiary
hearing. We conclude that this decision waswithin thedistrict
court's discretion.

E. Other claimsof error

Williams further claims that the district court erred in
admitting the testimony of the lab analyst who handled the
blood sample, though Williams did not object or cross-
examine the witness. In addition, Williams contends that
the district court erred by prohibiting her attorney from
talking about an unrelated case, in refusing a proffered jury
instruction, and in admitting photographs of the victimstaken
a the scene of the collision. These arguments were fully
briefed. We have considered them and conclude that they too
lack merit.

Accordingly, we order the judgment of conviction affirmed.

MAUPIN, C.J., and YOUNG, SHEARING, AGOSTI|, ROSE
and BECKER, J1J., concur.
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450 (1997)).
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