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The arresting police officer complied with
the statutory procedures, supporting his
administrative suspension of driver's license
after he was arrested for driving under
the influence of alcohol. The police officer
approached the vehicle after he noticed it in
the ditch, and when he asked the driver to get
out, the officer smelled a strong odor of an
alcoholic beverage and found that the driver
was belligerent, uncooperative, and irrational.
The officer then notified the driver of his rights
and obligations with respect to taking a breath
test. The driver took the breath test, which
indicated an illegal acohol content. The officer
followed all the required protocol, and hence
properly revoked the license. R.C. 4511.192;
R.C. 4511.197(C).

Cases that cite this headnote

Criminal appea from Municipal Court.
Attorneysand Law Firms

Elizabeth H. Smith, Assistant City Prosecuting Attorney,
City of Springfield Prosecutor's Office, Springfield, OH, for
plaintiff-appellee.

Mext

Jon J. Saia, Columbus, OH, for Defendant-Appellant.
Opinion
FROELICH, J.

*1 {Y 1} David Tweddell appeals from a judgment of
the Municipa Court of Clark County, which affirmed the
administrative license suspension imposed after he was
arrested for driving under the influence of drugs or acohol.
For the following reasons, the judgment of the trial court will
be affirmed.

{1 2} At approximately 4:55 am. on December 6, 2009,
Ohio State Trooper David Slanker noticed a car in a ditch
off the side of 1-675 in Clark County, Ohio. Tweddell exited
the vehicle and stumbled to the roadway. Upon approaching
Tweddell, Trooper Slanker smelled a strong odor of an
alcohalic beverage and found that Tweddell was belligerent,
uncooperative, and irrational. Tweddell stated that the car
had been in the ditch for only “five seconds.” Slanker placed
Tweddell in the rear of the cruiser, advised him of hisrights,
and transported him to the Clark County jail.

{13} Atthejail, Trooper Slanker advised Tweddell that he
was under arrest for operating a vehicle under the influence,
inviolation of R.C. 4511.19(A)(1)(a). Slanker then informed
Tweddell of hisrightsand obligationswith respect to taking a
breath test, as stated on the back of BMV Form 2255 (“BMV
2255"). Tweddell signed the form and took the breath test,
which indicated an alcohol content of .205 percent.

{1 4} Based on the test results, Trooper Slanker completed
Part B of BMV 2255 to impose an administrative license
suspension (“ALS"); Slanker signed the form, but his
signature was not notarized, nor was the form signed by the
Deputy Clerk of Courts. Deputy Doolin, who had apparently
witnessed the execution of the form and the testing, signed
the form on the line for “Deputy Clerk of Court.” Tweddell
also signed the form, indicating that it had been read to him
and he had received a copy. BMV 2255 was then filed, along
with the complaint and the supporting documents, with the
Clerk of the Clark County Municipal Court onthe morning of

December 8, 2009, * According to its normal procedures, the
Ohio State Highway Patrol forwarded a copy of BMV 2255
tothe BMV.
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{15} Tweddell filed an appeal of his ALS and a motion to
suppress his breath test results. Thetrial court stayed the ALS
while the appeal and motion to suppress were pending.

{116} Tweddell argued that the statutory procedures imposed
by R.C. 4511.192 for imposition of an ALS had not been
followed in severa respects, including: BMV 2255 had
not been timely executed and served on the court and on
the BMV; the document had not been properly “sworn;”
BMV 2255 had not been completed within two hours
of his operation of the vehicle; the breath test had not
been administered with three hours of his operation of the

vehicle; % and the trooper had not had reasonable grounds to
believe that he (Tweddell) was under the influence of drugs
or acohol when the breath test was administered.

{17} The trial court conducted a hearing on both the ALS
appeal and the motion to suppress on February 11, 2010.
Trooper Slanker was the only witness. Slanker testified about
his interaction with Tweddell on the morning in question; he
also testified about the time and manner in which Tweddell
had been informed of his rights and obligations with respect
to taking or not taking a test and the potential consequences
of the test or refusal. Slanker stated that the test was
administered withinthree hours of Tweddell'soperation of the
vehicle. After the hearing, the trial court denied Tweddell's
appeal of the ALS and his motion to suppress the breath
test results, and it lifted the stay on the ALS. Relying on
R.C. 4511.197(C), thetrial court concluded that the State had
established “reasonable grounds for an OV1 arrest” and that
Tweddell's other objections did not fall within the scope of
the permissible reasons for an appeal.

*2 {18} Tweddell raises one assignment of error on appeal.

{19} Tweddell's assignment of error states:

{7 10} “THE TRIAL COURT ERRED IN DENYING
APPELLANT'SADMINISTRATIVE LICENSE APPEAL.”

{711} Tweddell argues that the State must present a prima
facie casethat the arresting officer complied with the statutory
procedures in R.C. 4511.192 for imposing an ALS before
the burden shifts to an arrestee to show a basis for appeal
under R.C. 4511.197(C). He claims that the State failed to
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demonstratethat it had complied with statutory procedures set
forthin R.C. 4511.192. Tweddell also contends that the tria
court erred ininterpreting R .C. 4511.197(C) to allow appeals
from the imposition of an ALS only when the enumerated
circumstances exist.

{112} R.C. 4511.192 provides that an arresting officer must
advise a defendant orally and in writing of his rights with
respect to refusing a breath alcohol test. This procedure must
be witnessed by someone other than the arresting officer,
who certifies this fact by signing the written form setting
forth the defendant's rights. The statute also provides that
the defendant must consent to the test within two hours of
the aleged violation. If the defendant refuses to take the
test or tests over the legal limit, the officer must notify
the defendant that his license is suspended immediately
and will be suspended at least until the defendant's initial
court appearance. The officer must also send a sworn report
to the court in which the arrested person is scheduled to
appear and to the BMV within forty-eight hours of the arrest,
stating the defendant's decision with respect to submitting
to the test and the result of the test, if it was administered.
R.C. 4511.192(F) provides that “[t]he sworn report of an
arresting officer completed under this section is prima-facie
proof of the information and statements that it contains.
It shall be admitted and considered as primafacie proof
of the information and statements that it contains in any
appeal under [R.C. 4511.197] relative to any suspension of
a person's driver's or commercial driver's license or permit
or nonresident operating privilege that results from the arrest
covered by thereport.” An administrative license suspension
is subject to appea as provided in R.C. 4511.197, which
provides:

{1113} “(A) If apersonisarrested for operating avehicle* * *
inviolation of [R.C. 4511.19(A) or (B) ] or amunicipal OVI
ordinance * * * and if the person's driver's* * * license * *
* jssuspended under [R.C. 4511.191], the person may appeal
the suspension * * *,

{1]14}***

{115} “(C) If a person appeals a suspension under division
(A) of this section, the scope of the appeal is limited to
determining whether one or more of the following conditions
have not been met:

{1 16} “(1) Whether the arresting law enforcement officer
had reasonable ground to believe the arrested person was
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operating avehicle* * * in violation of [R.C. 4511.19(A) or
(B)] * * * and whether the arrested person wasin fact placed
under arrest;

*3 {1 17} h"(2) Whether the law enforcement officer
requested the arrested person to submit to the chemical test or
tests designated pursuant to [R.C. 4511.19(A) 1;

{7 18} “(3) Whether the arresting officer informed the
arrested person of the consegquences of refusing to be tested
or of submitting to the test or tests;

{119} “(4) Whichever of the following is applicable:

{120} “(a) Whether the arrested person refused to submit to
the chemical test or tests requested by the officer;

{121} “(b) Whether the arrest was for a violation of [R.C.
4511.19(A) or (B) ] or a municipal OVI ordinance and, if
it was, whether the chemical test results indicate * * * the
person's breath contained a concentration of eight-hundredths
of one gram or more by weight of alcohol per two hundred
ten liters of the person'sbreath, * * * at thetime of the alleged
offense.”

{7 22} Tweddell contends that the State did not present a
primafacie case that the arresting officer complied with R.C.
4511.192. He claimsthat the report filed with the court (BMV
2255) did not satisfy this requirement, as contemplated by
R.C. 4511.192(F), because it was not properly sworn, i.e., it
was not notarized or signed by the Deputy Clerk of Courts,
and was not sent timely to the court and the BMV.

{1 23} The trial court held that Trooper Slanker's sworn
testimony at the hearing on the AL S appeal wasapermissible
alternative to the filing of a sworn BMV 2255. The court
relied on Triguba v. BMV (June 27, 1996), Franklin App.
95APG11-1416, in which the officer's sworn report (BMV
2255) was sent to the court, but not to the BMV. Triguba held
that, under these circumstances, BMV 2255 could not serve
asprimafacie evidencethat the arresting officer had complied
with all of the mandated procedures, but that an officer could
nonetheless testify at the ALS hearing to establish the prima
facie case. We have previoudly adopted thisreasoning aswell.
See Langen v. Caltrider (Aug. 20, 1999), Montgomery App.
No. 17698.

{124} Although R.C. 4511.192 providesthat a sworn report
isprimafacieevidence of theinformationin thereport, it does

Mext

not say that thisis the only means of establishing primafacie
evidence of the information in the report. Because Trooper
Slanker's testimony at the hearing on the ALS appeal and
motion to suppress “established that there were reasonable
grounds for an OVI arrest” and the other information in his
report, the trial court apparently concluded that the State had
set forth a prima facie case for the ALS. We agree with the
trial court's conclusion that Slanker'stestimony at the hearing
established the basisfor imposing the AL S and eliminated the

need to rely on the prior unsworn statement. 3

{125} After the State established that it had complied with
R.C. 4511.192, the burden shifted to Tweddell to show that
he had grounds to appeal the ALS. The individual appealing
an ALS under R.C. 4511.197 has the burden of proving, by
a preponderance of the evidence, that one or more of the
conditions specified in R.C. 4511.197(C) has not been met.
R.C. 4511.197(D). As stated above, Tweddell's argumentsin
opposition to the ALS dealt with the State's compliance with
R.C. 4511.192, including whether the BMV 2255 had been
completed within two hours of his operation of the vehicle,
whether it had been timely filed with the court and the BMV,
and whether there had been reasonable grounds to believe he
was under the influence of alcohol when the breath test was
administered.

*4 {26} Thetria court'sdecisionwaslengthy and detailed.

The court concluded that R.C. 4511.197(C) implicitly “bars
consideration of whether the procedures mandated by the
statute [R.C. 4511.192] have been satisfied” unless those
procedures are enumerated in the statute as bases for an
appeal. The court noted that failure to serve BMV 2255 on
the court and the BMV within 48 hours, whether BMV 2255
was properly sworn, and the amount of timetakento complete
the form-all of which related to the State's compliance with
R.C. 4511.192-are not listed in R.C. 4511.197(C) as bases
for an appeal. Further, the trial court concluded that R.C.
4511.192(E), the statutory provision which required BMV
2255 to be forwarded to the court within 48 hours, was
“directory, not mandatory,” stating that, if the legislature had
intended the filing requirement to be mandatory, it would
have included the requirement in R.C. 4511.197(C)'s list
of bases for an appeal. Beyond this, we note that R.C.
4511.192(D) instructsthe officer to “ send acopy of the sworn
report to the court” “not later than forty-eight hours after the
arrest of the person.” (Emphasis added.) There is nothing in
the statute about when it must be received by or filed with the
court.
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State v. Tweddell, Slip Copy (2010)
2010 -Ohio- 4927

{1 27} In the past, this court and severa others have
reached the same conclusion as the tria court: that the
scope of an appeal of an ALS suspension is limited to
determining whether one or more of the conditions set forth
in R.C. 4511.197(C) have not been met. See Langen, supra
(interpreting a prior version of the statute); see, also, State v.
Mallin, Ottawa App. No. OT-06-040, 2007-Ohio-4476, 1 26;
Sate v. Hays, Licking App. No. 07-CA-38, 2007-Ohio5517,
1 10; Sate v. Matos, Belmont App. No. 05-BE-9, 2006-
Ohio-895, 1/ 18. The statutory provision that “the scope of the
appeal is limited to determining whether one or more of the
[listed] conditions have not been met” is unambiguous. This
does not mean that the State does not have to present aprima
facie case that it substantially complied with R.C. 4511.192
inimposing the ALS, but only that the appeal challenging the
suspension is limited by the provisions of R.C. 4511.197(C).

{128} Tweddell's assignment of error is overruled.

{1129} The judgment of thetrial court will be affirmed.

BROGAN, J. and GRADY, J., concur.
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Footnotes
1 The form wasfiled in the municipal court approximately 52 hours after the breath test was conducted.
2 The requirement that the test be administered within three hours of the operation of the vehicleis set forth in R.C. 4511.19(D)(1)(b),

rather than R.C. 4511.192(A) (which controls when the person must submit to achemical test or it will constitute arefusal). Tweddell

does not address the three hour time limit set forth in R.C. 4511.19(D) on appesl to this court.

3 Tweddell relies on Triguba for the proposition that “the State must present prima facie proof that the arresting officer complied with
certain mandated procedures.” He also acknowledges its holding that either sworn testimony from the arresting officer or a sworn
report can be used to establish the prime facie case for the imposition of an ALS. In Trigula, however, where the officer's testimony
was admitted because the sworn report was not properly filed, the officer also “failed to testify * * * that he had reasonable groundsto
believe [the defendant] * * * was operating amotor vehicle while under the influence of alcohol” at thetime of hisarrest. Thus, in that
case, neither the sworn report nor the officer's testimony established the prima facie case for an administrative license suspension,

and the judgment affirming the ALS was reversed.

End of Document © 2014 Thomson Reuters. No claim to original U.S. Government Works.


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000279&cite=OHSTS4511.197&originatingDoc=Iecf84fc0d2c911df89dabf2e8566150b&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2013094488&pubNum=6832&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2013094488&pubNum=6832&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2013681426&pubNum=6832&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2013681426&pubNum=6832&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2008552262&pubNum=6832&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2008552262&pubNum=6832&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000279&cite=OHSTS4511.192&originatingDoc=Iecf84fc0d2c911df89dabf2e8566150b&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000279&cite=OHSTS4511.197&originatingDoc=Iecf84fc0d2c911df89dabf2e8566150b&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0149551601&originatingDoc=Iecf84fc0d2c911df89dabf2e8566150b&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0130262901&originatingDoc=Iecf84fc0d2c911df89dabf2e8566150b&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000279&cite=OHSTS4511.19&originatingDoc=Iecf84fc0d2c911df89dabf2e8566150b&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000279&cite=OHSTS4511.192&originatingDoc=Iecf84fc0d2c911df89dabf2e8566150b&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000279&cite=OHSTS4511.19&originatingDoc=Iecf84fc0d2c911df89dabf2e8566150b&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

