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Synopsis

Background: Defendant was convicted in the District Court,
Ellis County, Thomas L. Toepfer, J., of driving while under

the influence of alcohol (DUI). Defendant appeal ed.

[Holding:] The Court of Appeals, Marquardt, P.J., held that
implied consent notice that officer read to defendant prior to
breath test did not violate his substantive due process rights.

Affirmed.

West Headnotes (14)

(1

Automabiles
&= Congtitutional and Statutory Provisions

Automobiles
&= Advice or Warnings; Presence of Counsel

Constitutional Law
&= Alcohol and Drug-Related Issues; Testing

Implied consent notice that officer read
to defendant, who was stopped driving a
noncommercia vehicle, prior to breath test did
not violate his substantive due process rights,
even though notice did not advise defendant of
the ramifications the test would have on his
commercia driver's license; notice that officer
provided to defendant was in accordance with
statute and advised him of the impact a test
failurewould have on hisnoncommercial driving
privileges. U.S.C.A. Const.Amend. 14; K.SA.
8-1001(f)(D, E).

10 Cases that cite this headnote

(2]

(3]

(4]

(9]

(6]

Criminal Law
= Review De Novo

Criminal Law
&= Evidence Wrongfully Obtained

On a motion to suppress evidence, appellate
court reviews the factual findings underlying the
trial court's suppression of evidence decision by
a substantial competent evidence standard and
the ultimate legal conclusion drawn from those
factual findings by a de novo standard.

Cases that cite this headnote

Criminal Law
&= lllegally Obtained Evidence

When the material factsto atrial court'sdecision
on a motion to suppress are not in dispute, the
question of whether to suppressis a question of
law over which an appellate court has unlimited
review.

Cases that cite this headnote

Criminal Law
= Review De Novo

Whether a defendant's due process rights were
violated is a question of law over which an
appellate court has de novo review. U.S.C.A.
Const.Amend. 14.

Cases that cite this headnote

Automabiles

&= Consent, Express or Implied
When a person operates a motor vehicle in
Kansas, the person gives his or her consent
to submit to chemical testing to determine the
presence of acohol. K.S.A. 8-1001(a).

Cases that cite this headnote

Automobiles
&= Advice or Warnings; Presence of Counsel

An officer must provide the driver of a
noncommercial vehicle with oral and written
notice before administering a test that if the
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[7]

(8]

(9]

[10]

person refuses to submit to and complete any
breath, blood or urine test requested by a law
enforcement officer or submitsto and completes
atest indicating an alcohol concentration of .08
or greater, theindividual'sdriving privileges will
be suspended for 30 daysfor thefirst occurrence.
K.S.A. 8-1001(f)(D, E).

3 Cases that cite this headnote

Automobiles
&= Advice or Warnings; Presence of Counsel

An officer must provide adriver of acommercial
vehicle with oral and written notice before
administering a test that if the person refuses to
submit to and complete any breath, blood, or
urine test requested by alaw enforcement officer
or submits to and completes a test indicating
an alcohol concentration of .04 or greater, the
individual's commercial driver's license will be
suspended for 1 year for thefirst offense. K.S.A.
8-2,145, 8-1001(g).

[11]

3 Cases that cite this headnote [12]

Automobiles
&= Extent of Disciplinein General; Hardship
and Mitigating Circumstances

If otherwise eligible, a licensee may be issued
a noncommercial driver's license for the period
of suspension, revocation, cancellation, or
disgualification of hisor her commercia driver's
license. K.S.A. 8-2,142(k).

[13]

Cases that cite this headnote

Constitutional Law
&= Reasonableness, Rationality, and
Relationship to Object

Substantive due process protects an individual
from arbitrary action, and the applicable
standard is one of reasonableness. U.S.C.A.
Const.Amend. 14.

[14]

2 Cases that cite this headnote

Constitutional Law

&= Reasonableness, Rationality, and
Relationship to Object

Analyzing a substantive due process claim
requires balancing the nature of the individual
interest infringed, the importance of the
government interest furthered, the degree
of infringement, and the sensitivity of the
government entity responsible for the action
to more carefully tailored alternative means of
achieving itsgoal. U.S.C.A. Const.Amend. 14.

4 Cases that cite this headnote

Automobiles

&= License and Registration
The right to drive a motor vehicle on the public
streets is not a natura right but a privilege,
subject to reasonable regulation in the public
interest.

Cases that cite this headnote

Automabiles

&= License and Registration
State has an important interest in regulating the
driving privileges of licensees.

Cases that cite this headnote

Automobiles
4= In General; Grounds

The suspension of an individua's driving
privileges is part of the civil regulatory scheme
designed to foster public safety by suspending
the driving privileges of those individuals who
have exhibited dangerous driving behavior.

3 Cases that cite this headnote

Constitutional Law
&= Notice and Hearing

Constitutional Law
4= Substantive Due Process in General

Notice is a procedural due process right rather
than a substantive due process right. U.S.C.A.
Const.Amend. 14.
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2 Cases that cite this headnote

**939 *828 Syllabus by the Court

1. On a motion to suppress evidence, the appellate court
reviews the factual findings underlying the trial court's
suppression of evidence decision by a substantial competent
evidence standard and the ultimate legal conclusion drawn
from those factua findings by a de novo standard. When the
material factstoatrial court'sdecision onamotionto suppress
are not in dispute, the question of whether to suppress is a
question of law over which an appellate court has unlimited
review.

2. Whether a defendant's due process rights were violated is
a question of law over which an appellate court has de novo
review.

3. An officer must provide a driver of a commercial vehicle
with oral and written notice before administering a test that
if the person refuses to submit to and complete any breath,
blood, or urine test requested by a law enforcement officer
or submits to and completes a test indicating an acohol
concentration of .04 or greater, the individual's commercial
driver's license will be suspended for 1 year for the first
offense.

4. An officer must provide the driver of a noncommercial
vehicle with oral and written notice before administering a
test that if the person refuses to submit to and complete any
breath, blood or urine test requested by a law enforcement
officer or submitsto and completesatest indicating an acohol
concentration **940 of .08 or greater, the individual's
driving privileges will be suspended for 30 days for the first
occurrence.

5. When a person operates a motor vehicle in Kansas, the
person gives his or her consent to submit to chemical testing
to determine the presence of alcohol.

6. If otherwise eligible, a licensee may be issued a
noncommercial driver's license for the period of suspension,
revocation, cancellation, or disgualification of his or her
commercia driver'slicense.
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*829 7. Substantive due process protects an individual
from arbitrary action, and the applicable standard is one
of reasonableness. Analyzing a substantive due process
clam requires baancing the nature of the individua
interest infringed, the importance of the government interest
furthered, the degree of infringement, and the sensitivity of
the government entity responsible for the action to more
carefully tailored alternative means of achieving its goal.

8. Theright to driveamotor vehicle onthe public streetsisnot
anatural right but a privilege, subject to reasonable regulation
in the public interest.

9. The State has an important interest in regul ating the driving
privileges of licensees. The suspension of an individua's
driving privileges is part of the civil regulatory scheme
designed to foster public safety by suspending the driving
privileges of those individual s who have exhibited dangerous
driving behavior.
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Before MARQUARDT, P.J.,, MALONE and CAPLINGER,
JJ.

Opinion
MARQUARDT, P.J.

Donald A. Becker appealsthetrial court'sdenial of hismotion
to suppress the results of a breath test. We affirm.

In December 2004, Detective Asher White stopped Becker's
vehicle for driving without headlights. On approaching
Becker's truck, Detective White detected a strong odor of
alcohol coming from inside the vehicle. Detective White
checked Becker's driver's license, which was a commercia
license. In response to questioning, Becker admitted he had
consumed alcohol at aclub earlier that night. Detective White
noted Becker had bloodshot eyes and slurred speech and
requested Becker perform three field sobriety tests. Becker
completed the walk-and-turn test with some difficulty and
the finger-to-nose test. He failed to compl ete the one-legged
balance test. At that point, Detective White called for back-
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up, and Deputy Brad Ricke arrived. Deputy Ricke advised
Becker of the preliminary breath test warnings and then
administered a preliminary breath test, which Becker failed.

*830 Based on Detective White's training and experience,
he determined Becker was under the influence of alcohol and
transported Becker to the law enforcement center for further
testing. At the center, Detective White read the implied
consent notice to Becker and provided him with a copy of
the notice. Provisions applicableto commercial licenseswere
printed on the back of the notice, but Detective White did
not read the back of the form to Becker. The notice Detective
White read to Becker informed him that a test failure would
result in a suspension of his driving privileges for 30 days.
The notice Detective White read to Becker, however, did not
inform him that his commercia driver's license would be
suspended for 1 year if he failed the test.

Following the required 20—minute observation period, Becker
submitted to a breath test on the Intoxilyzer 5000, which
he failed. The test results indicated Becker's breath alcohol
concentration was 0.168 grams of acohol per 210 liters of
breath.

Becker filed a motion to suppress the breath test results.
Thetria court held a hearing and denied Becker's mation in
part, disagreeing with Becker on two issues. The trial court
permitted the parties to file briefs on the remaining issue
concerning whether the implied consent notice misinformed
Becker **941 of the law, thereby violating his due process
rights and warranting suppression of the breath test.

After receiving the parties' briefs on the issue, the trial court
ruled that Becker's due processrights were not violated by the
implied consent notice given. Relying on Sate v. Sngleton,
33 Kan.App.2d 478, 104 P.3d 424 (2005), the trial court
determined that the implied consent notice does not shock
the conscience even though the notice applicable to a person
driving anoncommercial vehicle does not include notice that
the person'scommercial driver'slicensewill be suspended for
1year following atest failure. Thetrial court denied Becker's
motion to suppress.

Before trial, Becker and the State submitted a stipulation
of facts and waiver of jury tria. In the stipulation, Becker
objected to alowing any evidence that would have been
suppressed had the tria court granted his motion. The trial
court found Becker guilty of driving while under theinfluence
of alcohol in violation of *831 K.S.A. 8-1567(8)(2). The
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trial court sentenced Becker on September 7, 2005. Becker
timely appeals.

[1] Becker argues his substantive due process rights were
violated because the implied consent notice Detective White
read to him prior to the breath test misstated the law.
Becker alleges that the warnings required by K.S.A.2005
Supp. 8-1001(f) arelegally incorrect and misleading. Becker
recognizes that Detective White was not required by statute
to advise him of the ramifications the test would have on his
commercial driver's license. Becker, however, argues that if
the legidlature chooses to require warnings concerning the
consequences of test refusal and test failure, it must include
all the conseguences. By only requiring notice concerning a
noncommercial driver'slicense, thedriver ismisled regarding
the conseguences to his commercial driver's license.

The State contends the notice that Detective White read
to Becker accurately stated the law. The State agrees that
Detective White was not required by K.S.A.2005 Supp. 8-
1001(g) to provide Becker the notice applicable to suspension
of a commercia driver's license because he was not driving
a commercial vehicle at the time of the stop. Questioning
Becker's reliance on substantive due process, the State notes
that it has avalid interest in the regulation of an individual's
driving privileges.

2 3 [4
underlying the trial court's suppression of evidence decision
by asubstantial competent evidence standard and the ultimate
legal conclusion drawn from those factual findings by a de
novo standard. State v. Rupnick, 280 Kan. 720, 727, 125 P.3d
541 (2005). When the material factsto atrial court's decision
on a motion to suppress are not in dispute, the question
of whether to suppress is a question of law over which an
appellate court has unlimited review. Sate v. Porting, 281
Kan. 320, 324, 130 P.3d 1173 (2006). Additionally, whether
a defendant's due process rights were violated is a question
of law over which an appellate court has de novo review.
Hemphill v. Kansas Dept. of Revenue, 270 Kan. 83, 89, 11
P.3d 1165 (2000).

[5] K.S.A.2005 Supp. 8-1001 authorizes the Kansas
Department of Revenue to suspend an individual's driving
privileges. The law provides that when a person operates
a motor vehicle in Kansas, the *832 person gives his or
her consent to submit to chemical testing to determine the
presence of alcohol. K.S.A.2005 Supp. 8-1001(a).

This court reviews the factua findings
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[6] Under K.S.AA.2005 Supp. 8-1001(f), an officer must
providethedriver of anoncommercial vehicle certain notices,
orally and in writing, before administering a chemical test.
Specifically, under K.S.A.2005 Supp. 8-1001(f)(D), the
officer must provide notice that “if the person refuses to
submit to and complete any test of breath, blood or urine
hereafter requested by alaw enforcement officer, the person's
driving privileges will be suspended for one year for the first
occurrence.” Further, under K.S.A.2005 Supp. 8-1001(f)(E),
the officer must provide notice of thefollowing: “if the person
submits to and compl etes the test or tests and the test results
show an acohol concentration of .08 or greater, the person's
driving privileges will be suspended for 30 days for the first
occurrence.”

**942 [7] K.SA. 82145 provides that an officer
must inform a driver that the individual's commercial
driver's license will be suspended for 1 year following
a failure to submit to testing or a test result indicating
an alcohol concentration of .04 or greater for the first
offense. K.S.A.2005 Supp. 8-1001(g) only requires an
officer to provide this notice regarding a commercial driver's
license when the “officer has reasonable grounds to believe
that the person has been driving a commercial motor
vehicle.” Otherwise, the officer need only provide the notices
applicable to a noncommercia driver's license, which are
contained in K.S.A.2005 Supp. 8-1001(f). K.S.A.2005 Supp.
8-1001(g) aso providesthat “[a]ny failureto givethe notices
required by K.S.A. 8-2,145 and amendmentsthereto shall not
invalidate any action taken as aresult of the requirements of
this section.”

In 2003, the legidature amended K.S.A. 8-2,142. L.2003,
ch. 42, sec. 7. Before the amendment, a driver's commercial
license was subject to a 1-year suspension for test refusal
or test failure only when the individual was driving a
commercia vehicle at the time of the stop. K.S.A. 8-2,142.
Because of the amendment, however, the law currently
provides for a 1-year suspension of a driver's commercial
license following a test refusal or test failure even when the
individual isstopped driving anoncommercial vehicle. *833
K.S.A.2005 Supp. 8-2,142. The legislature did not choose to
amend the required notices to include a notice of the 1-year
suspension of a person's commercial driver's license when
the individual is stopped driving a noncommercia vehicle.
K.S.A.2005 Supp. 8-1001(g).

Although recognizing that Kansas courts have held
inadmissible evidence obtained in violation of anindividual's
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rights under K.S.A. 8-1001, the State argues suppression
of the breath test here is unwarranted. In Sate v. Kelly, 14
Kan.App.2d 182, 190-91, 786 P.2d 623 (1990), the police
denied Kelly the right to consult with counsel in violation
of K.S.A. 8-1001(f)(1)(E) (now K.S.A.2005 Supp. 8-1001[f]
[11 )- This court determined that suppression of the breath
test was the proper remedy for the violation. 14 Kan.App.2d
at 19192, 786 P.2d 623. In Sate v. Luft, 248 Kan. 911,
912, 811 P.2d 873 (1991), the police failed to completely
advise Luft of his statutory rights under K.S.A.1990 Supp. 8-
1001(f). Following Kelly, the court ruled the blood alcohol
test must be suppressed. Luft, 248 Kan. at 913, 811 P.2d
873. The State, however, contends the facts in these cases
are distinguishable from the instant facts because Detective
White informed Becker of the statutory warnings; therefore,
suppression is not warranted.

In arguing the notice was misleading and inaccurate, Becker
distinguishes Meigs v. Kansas Dept. of Revenue, 251 Kan.
677,840 P.2d 448 (1992) and Satev. Kristek, 14 Kan.App.2d
77,781 P.2d 1113 (1989). Becker assertsthat thisissueisone
of first impression.

Becker discusses Meigsbut assertstheissueisdistinguishable
from his issue. In Meigs, the officer erroneously informed
Meigs her driving privileges would be suspended for at |east
180 days if she refused to submit to testing. The legidature
had recently amended the statute, however, and the officer
should have informed Meigs her driving privileges would be
suspended for at least 1 year if sherefused to submit to testing.
251 Kan. at 678-79, 840 P.2d 448. Becker argues his case is
distinguishable because Detective White correctly provided
him the warnings required by statute, but the warnings were
misleading and misstated thelaw asit appliesto acommercial
license.

Becker also distinguishes Kristek, in which the trial court
suppressed the results of a breath test because the officer
failed to *834 record in writing whether Kristek requested
an independent blood alcohol test. Reversing the trial court's
suppression order, this court explained that K.S.A. 8-1001 et
seg. contains no such requirement. 14 Kan.App.2d at 80, 781
P.2d 1113. This court emphasized that Kansas courts have
been reluctant to impose on officers requirements that are not
contained in the statute. 14 Kan.App.2d at 79, 781 P.2d 1113.
Determining K.S.A. 8-1001(f) contains all the requirements
thelegislatureintended to impose on officers, thiscourt held it
waswithout authority, absent constitutional reason, toimpose
anew requirement **943 under the statute. 14 Kan.App.2d
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at 80, 781 P.2d 1113. Becker argueshiscaseisdistinguishable
because, unlike Kristek, he is not arguing for suppression of
the breath test based on a belief that the officer should have
done something that was not statutorily required.

Based on his assertion that this is a case of first impression,
Becker fails to cite any cases discussing substantive due
processrights. Rather, Becker cites Sandish v. Department of
Revenue, 235 Kan. 900, 683 P.2d 1276 (1984), and assertsthe
implied consent warnings are designed to assist alicensee in
making an informed decision whether to submit to achemical
test. Under the facts of the case, an officer advised Standish
of his Miranda warnings prior to requesting that he submit
to a chemical test to determine the presence of alcohal.
The officer, however, failed to explain the inapplicability of
the right to counsel when determining whether to submit to
testing. The court ruled that the Miranda warnings, without
further explanation from the officer, confused Standish;
therefore, hisrefusal to submit to testing was reasonable. 235
Kan. at 905, 683 P.2d 1276. Becker argues that the notice
provided in this case was even more misleading than the
warnings provided in Standish.

Because the facts in Standish are considerably different from
the facts in this case, Sandish provides little guidance. The
notice Detective White provided to Becker wasin accordance
with the law pursuant to K.S.A.2005 Supp. 8-1001 and
advised Becker of the impact atest failure would have on his
noncommercial driving privileges.

Although Becker further asserts his entire “ ‘driving
privileges' " were subject to aminimum 1-year suspension, as
opposedtoonly *835 al-year suspension of hiscommercial
driving privileges, his contention is without merit. K.S.A. 8
2,145(a) provides:

“Whenever a law enforcement officer has reasonable
grounds to believe a person has been driving acommercial
motor vehicle while having alcohol or other drugs in such
person's system and the person refuses to submit to and
complete a test or tests requested by a law enforcement
officer or submits to and completes a test requested by a
law enforcement officer which determinesthat the person's
alcohol concentration is .04 or greater, the person will be
disgualified from driving acommercial motor vehiclefor at
|east oneyear, pursuant to Kansaslaw.” (Emphasisadded.)

[8] K.SA.2005 Supp. 8-2,142(k), however, provides:

“If otherwise €eligible, ... the licensee may be issued a

Mext

noncommercial driver's license for the period of suspension,
revocation, cancellation or disqualification of the commercial
driver'slicense.” Therefore, only Becker'scommercial license
is subject to a 1-year suspension. K.S.A. 8-2,145(a). After
the 30—day suspension period for his noncommercial license,
he can apply for a noncommercial driver's license under
K.S.A.2005 Supp. 8-2,142(K).

[9] [10] The State cites Darling v. Kansas Water Office,
245 Kan. 45, 774 P.2d 941 (1989), for a discussion of
substantive due process. Substantive due process protects an
individual from arbitrary action, and the applicable standard
isone of reasonabl eness. Analyzing a substantive due process
claim requires balancing “ ‘the nature of the individua
interest infringed, the importance of the government interest
furthered, the degree of infringement and the sensitivity of the
government entity responsiblefor the actionto more carefully
tailored alternative means of achieving its goal.” [Citation
omitted.]” 245 Kan. at 51, 774 P.2d 941.

[11] [12] [23] “Therightto drive amotor vehicle on the
public streets is not a natural right but a privilege, subject to
reasonable regulation in the public interest.” Standish, 235
Kan. at 904, 683 P.2d 1276. The State has an important
interest in regulating the driving privileges of licensees. The
suspension of an individual's driving privileges is part of
the civil regulatory scheme designed to foster public safety
by suspending the driving privileges of those individuals
who have exhibited dangerous driving behavior. Sate v.
Mertz, 258 Kan. 745, 759, 907 P.2d 847 (1995). Furthermore,
the legislature has enacted a *836 comprehensive statute
designed to provide notice to a licensee before he or
she submits to **944 chemical testing. See Kristek, 14
Kan.App.2d at 79, 781 P.2d 1113.

[14] Noticeis a procedura right rather than a substantive
right. Becker hasfailed to provide any authority that suggests
he has a substantive due process right involving an implied
consent notice. In reviewing the factors set forth in Darling,
245 Kan. at 50, 774 P.2d 941, we find that Becker suffered
no violation of his substantive due process rights.

Affirmed.
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