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Synopsis

Background: Motorist filed petition for judicia review of
decision of the Commissioner of Public Safety revoking
his driver's license in implied consent proceeding, based on
motorist's arrest for driving while impaired. Prior to hearing
on petition, motorist filed discovery motion seeking computer
source codefor breath-test device. The District Court, Mower
County, Fred Wellmann, J., denied motion and affirmed
license revocation. Motorist appealed. The Court of Appeals,
2009 WL 1587135, reversed and remanded. Subsequently,
motorist sought taxation of costs and disbursements against
Commissioner. The Court of Appeals alowed taxation of
costs and disbursements, and Commissioner appeal ed.

[Holding:] The Supreme Court, Page, J., held that sovereign
immunity barred taxation of costs and disbursements against
Commissioner.

Reversed.

West Headnotes (2)

[1] Automobiles
¢= Judicia Remedies and Review in General

State, through Commissioner of Public Safety,
acted in sovereign capacity, rather than its
proprietary capacity, in implied consent action
and thus sovereign immunity barred taxation of
costs and disbursements against Commissioner
after motorist prevailed on appeal of revocation
of drivers license. M.S.A. 88 169A.52, 645.27.

Cases that cite this headnote

[2] States

Mext

= Costs

Based on the state's sovereign immunity, the
genera rule is that the taxation of costs and
disbursements is not permitted against the state
when it acts in its sovereign capacity, except as
otherwise provided by law.

5 Cases that cite this headnote

*142 Syllabus by the Court

The State of Minnesota is immune from the taxation of
appellate costs and disbursementswhen it actsinits sovereign
capacity, except as otherwise provided by law.
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Opinion

OPINION
PAGE, Justice.

[1] Thedriver'slicenseof JamesKolby-RalphLund, Jr., was
revoked by the Commissioner of Public Safety in accordance
with Minnesota'simplied consent laws, Minn.Stat. 8 169A.52
(2008), after he was arrested for driving while intoxicated.
He sought judicia review of the revocation, and the district
court sustained the revocation of his driver's license. The
court of appeals reversed and remanded, holding that the
district court abused its discretion in denying Lund discovery
of the Intoxilyzer source code. Lund v. Comm'r of Pub.
Safety, No. A08-1408, 2009 WL 1587135, at *3 (Minn.App.
June 9, 2009), rev. denied (Minn. Aug. 26, 2009). Lund
subsequently sought taxation of costs and disbursements
against the Commissioner under Minn. R. Civ.App. P.
139. The Commissioner objected to the request, *143
arguing that the State of Minnesota is not liable for costs
and disbursements when acting in its sovereign capacity.
The court of appeals concluded that taxation of costs and
disbursements is permitted, relying on our precedent and a
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Lund v. Commissioner of Public Safety, 783 N.w.2d 142 (2010)

supposed practice of our court awarding appellate costs and
disbursements against governmental entities. Lund v. Comm'r
of Pub. Safety, No. A08-1408, Order at 1-2 (Minn.App. filed
Sept. 2, 2009). The Commissioner sought review of the court
of appeals order, which we granted. We reverse.

[2] We have recognized the State of Minnesota as an
immune sovereign since as early as 1877, and in 1941 the
L egidlature codified thiscommon-law immunity. See &. Paul
& Chicago Ry. Co. v. Brown, 24 Minn. 517, 574-75 (1877);
Act of April 28, 1941, ch. 492, § 27, 1941 Minn. Laws 907,
914 (codified at Minn.Stat. § 645.27 (2008)); see also Nieting
v. Blondell, 306 Minn. 122, 126, 235 N.W.2d 597, 600 (1975).
Based on the State's sovereign immunity, the general rule is
that the taxation of costs and disbursements is not permitted
against the State when it actsin its sovereign capacity, except

as otherwise provided by law. ! e, e.g., Sateexrel. Smiley
v. Holm, 186 Minn. 331, 332, 243 N.W. 133, 133 (1932).

The court of appeals relied on our decision in Lienhard
v. Sate, 431 N.W.2d 861 (Minn.1988), to conclude that
the State is no longer immune from the taxation of costs

“[s]ince the abalition of common-law sovereign immunity,
the supreme court has held that the state is liable for costs
and disbursements ‘like any private person.” ” Lund, No.
A08-1408, Order at 1 (quoting Lienhard, 431 N.W.2d at
863-64). The court of appeals misreads Lienhard. We did not
change the general rule. Instead, in Lienhard we interpreted
the Tort Claims Act, Minn.Stat. § 3.736 (1978), and held
that the Act subjects the State to tort liability asif it were a
private person, which includesliability for statutory costs and
disbursements. 431 N.W.2d at 863-64. Because the present
case is not a tort case, Lienhard does not support the court
of appeals order. Further, contrary to the court of appeals
assertion, we do not have a practice of awarding appellate
costs and disbursements against governmental entities.

Here, both Lund and the State agree that in the underlying
implied consent action the State was acting in its sovereign
capacity and not in its proprietary capacity. We aso agree
and, as aresult, hold that taxation of costs and disbursements
against the Statewasimproper. Wethereforereversethe order
of the court of appeals.

i ) Reversed.
and disbursements. According to the court of appeals' order,
Footnotes
1 The Legidature has created a few exceptions expressly allowing for taxation of costs and disbursements against the State in certain

distinct situations. For example, a public employeewho prevailsin an action “for wrongfully denied or withheld employment benefits
or rights” generally may recover costs and disbursements against the State. Minn.Stat. § 549.02, subd. 1 (2008); Minn.Stat. § 549.04,
subd. 1 (2008). In addition, the Minnesota Equal Access to Justice Act (MEAJA) entitles certain prevailing parties in non-tort civil
cases brought by or against the State to “fees and other expenses’ if the State's position in the litigation was “not substantially
justified,” Minn.Stat. § 15.472 (2008), and “ costs and fees” are allowed against the State in tax appeal s to the extent authorized under
the MEAJA, Minn.Stat. § 271.19 (2008). None of the exceptions apply to the present case.
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