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Synopsis

Background: Motorist sought review of decision of the
Director of the Department of Revenue, issuing a 10-year
license denial to motorist based on multiple convictions for
driving whileintoxicated. The Circuit Court, Newton County,
KevinL. Selby, J., ordered that Director set asidethedenia of
driving privileges and reinstate operator's license to motorist.
Director appealed.

Holdings: The Court of Appeals, Nancy Steffen Rahmeyer,
P.J., held that:

[1] copy of motorist's DWI conviction supported Director's
denial of motorist'slicense, and

[2] motorist failed to refute driving record introduced by
Director.

Reversed and remanded with directions.

West Headnotes (5)

[1] Automobiles
&= Scope of review; discretion and fact
guestions

When a tria court reinstates a driver's license
following a suspension or revocation, the
judgment will be affirmed unless there is no
substantial evidenceto support it, it isagainst the
weight of the evidence, or it erroneously declares
or appliesthe law.

Mext

(2]

(3]

(4]

Cases that cite this headnote

Automobiles
&= Proceeding to procure

Automaobiles
&= Presumptions and burden of proof

Upon review of the Director of the Department
of Revenue's determination to deny driving
privileges, initialy, the driver bears the burden
of producing evidencethat he or sheisentitled to
alicense; that burden is met if the driver merely
pleads in the appeal that he or she was duly
licensed and informed by the Director that his or
her driving privileges were suspended or denied
and, in her answer, the Director admits that the
driver had been duly licensed.

Cases that cite this headnote

Automobiles
&= Presumptions and burden of proof

Automobiles
o= Repeated or out-of-state misconduct; point
system

Certified copy of motorist's DWI conviction,
on which a printed line reading “Def Rep
By Counsel,” was followed by a “Yes” was
evidence that motorist was represented by
counsel at hearing on DWI conviction, which,
in addition to showing of another prior DWI
conviction, supported Director of Department
of Revenue's ten-year denial of motorist's
motor vehicle operator's license, despite poor
quality of the copy of the record; Director
was required to make prima facie showing of
statutory elements necessary to support denial
of the license, and trial court had no problem
reaching the conclusion that motorist wasin fact
represented by counsel at the hearing. V.A.M.S.
§ 302.060(9).

1 Cases that cite this headnote

Automobiles
&= Presumptions and burden of proof

After Director of Department of Revenue met
burden of production by making a prima facie
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showing of the statutory elements necessary to
support ten-year denial of motorist's license,
burden shifted to motorist to illustrate that
the facts purported to be established by the
administrative record were not true or that
the grounds for suspension were unlawful,
unconstitutional, or otherwise insufficient.
V.A.M.S. § 302.060(9).

1 Cases that cite this headnote

[5] Automabiles
&= Presumptions and burden of proof

Automabiles
&= Repeated or out-of-state misconduct; point
system

Motorist failed to show that he was not
represented by counsel with respect to driving
while intoxicated (DWI) conviction, as was
required to refute driving record introduced by
Director of Department of Revenue, showing
that motorist had more than two driving while
intoxicated (DWI) convictions in which he was
represented by counsel, as was required under
statute authorizing ten-year denial of motorist's
driving privileges, and thus Director's evidence
was uncontroverted. V.A.M.S. § 302.060(9).

Cases that cite this headnote

Attorneysand Law Firms

*888 Jeremiah W. (Jay) Nixon, Atty. Gen., H. Todd Iveson,
Asst. Atty. Gen., Jefferson City, for Appellant.

David W. Sims, Neosho, for Respondent (No brief filed).
Opinion
NANCY STEFFEN RAHMEYER, Presiding Judge.

The Department of Revenue (“the Director”) issued aten-year
license denial to Justin Thomas Bowers (“Bowers’) pursuant

to section 302.060(9). L on February 23, 2005, Bowers filed
an “Appeal of Denial of Driving Privileges’ in the Circuit
Court of Newton County. In his petition, Bowers alleged that
the Director had failed to prove all the elements of section
302.060(9). In its order and judgment, the trial court found

Mext

the Director “failed to meet [her] burden of proof with respect
to whether [Bowers] was represented by counsel or waived
his right to counsel in writing on a prior municipal court
conviction.” Thetrial court ordered that the Director set aside
theten-year denial of Bowers' driving privileges and reinstate
and grant an operator'slicenseto Bowers. The Director brings
one point on appeal. The Director claimsthetrial court erred
in reinstating Bowers' driving privileges becauseitsjudgment
is not supported by substantial evidence, isagainst the weight
of the evidence, and erroneously declares and applies the
law, in that the only evidence in the record demonstrated that
Bowers was represented by counsel in his prior municipal

driving while intoxicated (“DWI") conviction. > We agree,
reverse, and remand with directions to the circuit court to
reinstate the Director's denial of Bowers driving privileges.

The trial court heard the matter on July 13, 2005. At this
hearing, the Director *889 introduced Exhibit A, certified
copies of the Director's records regarding Bowers' driving
history, which included a DWI conviction obtained on
December 19, 1996, in the Newton County Circuit Court,
Municipal Division. The record of this conviction is a poor
copy, but it is clear that after the printed line, “Def Rep
By Counsel,” a“Yes’ appears. Bowers did not present any
evidence but asserted that the Director had not met her
burden of proof because she had not shown that Bowers was
represented by an attorney when convicted for one of hisDWI
charges. Specifically, Bowers' attorney argued:

| would just argue that the [Director]
has not met [her] burden of proof with
respect to showing that [Bowers] was
represented by an attorney in namely
the—the municipal court case. [Her]
only proof is a copy of a record,
which appears to be signed—or be
initialed by a—a clerk from the city
court stating that he was represented
by counsel.

The court then stated:

All right. I am going to rule that the
denial isimproper based upon not the
issues of counsel. | want the record
to be clear that | am siding with the
[Director] on that issue. | think the
statute carves out astatutory exception
from hearsay, which was proper. But
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| do not believe it's proper that the
individual called upon to certify the
record as true and accurate has the
ability to initial it, make me wonder
who they are. | just don't believe that's
sufficient. A full signature by that
individual iswhat I'm hanging my hat
on to deny that. Therefore, the denial
will be overturned.

The judgment, however, stated:

[The Director] has failed to meet
[her] burden of proof with respect to
whether [Bowers] was represented by
counsel or waived his right to counsel
in writing on a prior municipal court
conviction.

[1] “Whenatrial court reinstatesadriver'slicensefollowing
a suspension or revocation, the judgment will be affirmed
unless there is no substantial evidence to support it, it is
against the weight of the evidence, or it erroneously declares
or applies the law.” Wampler v. Director of Revenue, 48
SW.3d 32, 34 (Mo. banc 2001). We find the trial court
erred as a matter of law in assigning the burden of proof
to the Director as to whether Bowers was represented by
counsel or waived his right to counsel in writing on the

prior municipal court conviction. Section 302.311°3 provides
that an individual may appeal to the circuit court when hig/
her driver's license is suspended or denied. Kinzenbaw v.
Director of Revenue, 62 S.\W.3d 49, 52 (Mo. banc 2001).
Kinzenbaw set forth the competing burdens of proof and
burdens of production in this de novo review of the Director's
determination to deny driving privileges. 1d. at 52-55.

[2] Initidly, the driver bears the burden of producing
evidence that he/sheis *890 entitled to alicense. Id. at 54.
That burden is met if the driver merely pleads in the appeal
that he/she was duly licensed and informed by the Director
that his/her driving privileges were suspended or denied and,
in her answer, the Director admits that the driver had been
duly licensed. Id. Although not contained in the Director's
point, the Director arguesthat Bowersfailed to meet theinitial
burden because he did not plead that he was duly licensed,
nor did the Director admit to that fact in her Answer. The
Director directs our attention to Vette v. Director of Revenue,
99 SW.3d 563 (Mo.App. W.D.2003), for her support. Vette
doesindeed hold Mr. Vette did not plead that he was entitled

Mext

to a license, nor did the Director admit in a timely-filed
answer that Mr. Vette was duly licensed and, therefore, Mr.
Vette failed to meet the initial burden of producing evidence
that hewas entitled to alicense. 1d. at 569. In Vette, however,
only theinitial petition, which failed to allege that Mr. Vette
was duly licensed, was before the trial court as the Director
had failed to timely file an answer and the agency'srecord. | d.
at 566. No evidence was produced at the trial. Id. at 566. In
contrast, in this case the court had the agency record before
it; that record indicated the license was issued on January 17,
2002, and did not expire until May 19, 2008. As Bowers met
hisinitial burden of production, we proceed to adiscussion of
whether the records produced by the Director met her burden
of producing evidence that Bowers was not qualified for a
driver'slicense.

[3] In deciding that the Director did meet that burden, we
find Stellwagon v. Director of Revenue, 91 S\W.3d 113 (Mo.
banc 2002), to be controlling. In Sellwagon, thetrial court set
aside the Director's one-year revocation and five-year denial
of respondent's driving privileges under sections 302.304
and 302.060 on the basis that the Director failed to meet
her burden of proof pursuant to section 302.060(10). Id. at
113. The Director argued on appeal that once she introduced
the administrative record of respondent's two prior DWI
convictions, the burden of producing evidence shifted back
to respondent. Id. At this point, respondent had the burden
of demonstrating that the convictions were uncounseled or
otherwise inadequate to support revocation or denia of his
license. 1d.

Citing its previous decision in Kinzenbaw, the supreme court
found that the driver bears the ultimate burden of persuasion.
Id. “[O]nce [driver] showed he was qualified for a driver's
license, ... the burden of producing evidence shifted to the
director.” 1d. In order to meet this burden, the Director is
required to make a prima facie showing of each of the
statutory elements necessary to support denial of the license
under section 302.060(10). Id. This burden can be fulfilled
by “offering evidence, based on the administrative record or
otherwise, that [driver] had two prior convictions, that his
prior municipal court conviction was before ajudge who was
an attorney, and that it was‘ counseled’ or that [driver] waived
counsel.” 1d. Evidence produced by the Director included
respondent's “driving record, the director's March 14, 2000,
letters denying and revoking hislicense, and the two uniform
complaint and summons forms that reflected [respondent's]
DWI convictions on February 25, 2000, and April 29, 1997.”
Id. at 114.
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The portions of the 1997 form setting
out his arrest for DWI, the date of the
conviction, the complaint number, the
sentenceand thefact that thejudgewas
an attorney were legible, but much of
the rest of the form, particularly the
pre-printed words, was so difficult to
read asto beillegible.

*891 Id. at 114-115. Based on this evidence, the trial court
reinstated respondent's driver'slicense. Id. at 115.

The supreme court confirmed that in order to make a prima
facie case the statute demands that the Director show that the
defendant was represented by an attorney or waived hisright
to an attorney in the proceedings which led to the municipal
convictions used asabasisfor denying alicense under section
302.060(10). Id. at 115-116. Asto the portion of the record
which was partially illegible, the court noted:

[The form] aso contains boxes to be checked to show
whether the driver is represented by or waives counsel and
whether the judgeis alawyer.

[Respondent's] conviction in Greene County Circuit Court,
Municipal Division, is recorded on the reverse side of
a copy of standard Form 37A. While the pre-printed
words “Defendant Represented by Counsel” are illegible
on [Respondent's] conviction record, the place on the form
for fillingin“__ yes  no,” isnot. The word “yes’
is visible and the area next to it has a check mark. Upon
comparing [Respondent's] conviction record to a blank
copy of this side of standard Form 37A, it isclear that this
check mark isin the box for recording that the driver was
represented by counsel.

Likewise, in this case, although the copy of the record is
of poor quality, based on its statements in court, the trial
court did not appear to have any problem reaching the
conclusion that Bowerswas in fact represented by counsel at
the municipal court hearing. Nor do we. It is clear that after
the printed line, “ Def Rep By Counsel,” a“Yes’ appears. The
exhibit further, and consistently, then answers “No” to the
provision “Def waive Right to Counsel.”

[4] [5] The Director met her burden of production. At
this point, the burden of production shifted back to Bowers
to illustrate that the facts purported to be established by
the administrative record were not true or that the grounds
for suspension were unlawful, unconstitutional, or otherwise
insufficient under section 536.150. Kinzenbaw, 62 S.W.3d at
54-55. The Director demonstrated that Bowers had more than
two DWI convictions and the Director demonstrated that at
the municipal court conviction Bowers was represented by
counsel pursuant to section 302.060(9). To meet his burden
of production, Bowers could have testified that he was not
counseled at the municipal court hearing or he could have
provided documentation that refuted the record provided by
the Director. If the trial court found this evidence credible,
then it could have found in favor of Bowers. As it was,
Bowers did not meet this burden of production or persuasion;
therefore, the Director's evidence was uncontroverted and
the trial court's order and judgment reversing the decision
of the Director was in error. The trial court misapplied the
law by impermissibly placing the burden of persuasion on the
Director. Point | is granted.

The Circuit court's judgment is reversed; the cause is

remanded with directions to the circuit court to reinstate the
Director's denial of Bowers driving privileges.

PARRISH and LY NCH, JJ., concur.

Footnotes
1 All references to statutes are to RSMo 2000, unless otherwise specified.
2 Bowers did not file a brief responding to the Director's appeal. “ Although there is no requirement that [Bowers] file a brief, [hig]

failure to do so leaves us without the benefit of [his] argument, if any, to support the trial court's decision.” Green v. Director of

Revenue, 148 S\W.3d 892, 893 (Mo.App. S.D.2004).
3 Section 302.311 states:

Inthe event an application for alicenseisdenied or withheld, or inthe event that alicenseis suspended or revoked by the director,
the applicant or licensee so aggrieved may appeal to the circuit court of the county of his residence in the manner provided by
chapter 536, RSMo, for the review of administrative decisions at any time within thirty days after notice that alicenseis denied
or withheld or that a license is suspended or revoked. Upon such appeal the cause shall be heard de novo and the circuit court
may order the director to grant such license, sustain the suspension or revocation by the director, set aside or modify the same,
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or revoke such license. Appeals from the judgment of the circuit court may be taken asin civil cases. The prosecuting attorney
of the county where such appeal istaken, shall appear in behalf of the director, and prosecute or defend, as the case may require.
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